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In the District Court of the United States, Southern

District of California, Central Division.

Equity

No. 1326-H

HELEN W. RORK,
Plaintiff,

vs.

NAT ROGAN, Collector of Internal Revenue for

the Sixth Collection District of California,

Defendant.

AMENDED BILL OF COMPLAINT
(In Equity)

Comes now the plaintiff and for cause of action

against the defendant, alleges

:

I.

That the plaintiff herein is the widow of one, Sam

E. Rork, deceased ; that she is a citizen of the United

States residing in the City of Los Angeles, County

of Los Angeles, State of California.

II.

That at all times mentioned herein, the defend-

ant, Nat Rogan, was, and still is, the Collector of

Internal Revenue for the Sixth Collection District

of California.

III.

That the purpose of this action is to perpetually

enjoin the defendant herein as Collector of Internal
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Eevenue for the Sixth Collection District of Cali-

fornia from collecting or attempting to collect, in

any maimer, any sum in additional taxes, or interest

thereon, from the plaintiff Helen W. Rork on the

so-called joint return of herself and her said hus-

band, Sam E. Rork, deceased, for the calendar year

1928, and to further enjoin the said Nat Rogan, as

such Collector, from enforcing or attempting to en-

force his alleged lien levied upon the premises owned

by the plaintiff herein and hereinafter more fully

described. [2]

IV.

That the plaintiff herein is now, and ever since

the 27th day of January, 1930, has been the owner

in fee of that certain real property located in the

City of Beverly Hills, Comity of Los Angeles, State

of California, more particularly described as fol-

lows:

"Lot Eighteen (18) Block Two (2) in Tract

Number 4794 as per map recorded in Book 45,

Page 50 of Maps in the office of the County Re-

corder of said County."

V.

That the said above described property was

deeded to the plaintiff herein on the said 27th day

of January, 3930, by grant deed from one Richard

T. Chown and Deane Chown, his wife, which grant

deed was recorded on the 24th day of February,

1930, in Book 9794, Page 64 of Official Records, Los

Angeles County, California and that on the said
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27th day of January, 1930, the said Sam E. Rork,

deceased, executed a quitclaim deed to this plaintiff

as grantee of the above described property and

which quitclaim deed contains the following provi-

sion:

"This deed is given to carry out the mutual

agreement of the parties hereto ; that said prop-

erty shall become vested in the grantee as her

sole and separate property, free from all in-

terest, title or claim of the grantor now existing

or which may hereafter arise by reason of

marital relation of said parties and is so ac-

cepted by the grantee whose signature is sub-

scribed in confirmation."

Said quitclaim deed was recorded on the 24th day

of February, 1930, in Book 9794, Page 64 of Official

Records, Los Angeles County, California.

VI.

Plaintiff further alleges that her husband, the

said Sam E. Rork, died on the 31st day of July,

1933 and that at the time of his death, the said Sam
E. Rork left no estate either separate or com-

munity, and that this plaintiff received no property

whatsoever from said deceased at the time of his

death; that a certain tax lien on behalf of the

United States of America against [3] the said Sam
E. Rork and this plaintiff was filed in the office of

the United States District Court within and for the

Southern District of California, Central Division,

bearing No. 48618, on the 9th day of August,, 1933
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and that the notice of such lien was recorded in the

office of the County Recorder within and for the

County of Los Angeles, State of California, on the

9th day of August, 1933, bearing No. 33913; that

the said tax lien filed by the United States of Amer-

ica and referred to herein resulted from an addi-

tional assessment of income tax for the year 1928

and a joint income tax return filed for said year

which tax return was signed and sworn to by the

said Sam E. Rork only; that during the year 1928,

the plaintiff herein received no separate income

whatsoever and no such income was shown on said

joint return and that all of the income shown on

said return was the separate income of the said Sam
E. Rork with the exception of the sum of $19,500.00

being the salary received by said Sam E. Rork, and

according to the plaintiff's best information and be-

lief, the tax upon said community income was paid

by the said Sam E. Rork during his lifetime. That

no part of the income shown upon said return was

the income of this plaintiff.

VII.

That on or about the 17th day of December, 1930,

the plaintiff caused to be executed and delivered to

the Security First National Bank of Los Angeles, a

promissory note in the sum of $4,000.00 bearing in-

terest at the rate of 7% per annnum and that said

promissory note was secured by a trust deed upon

the property hereinabove described and which trust

deed was recorded on December 19, 1930 in Book
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10576, Page 24 of Official Records of Los Angeles

County, California, and upon which there is owing

a balance at this time in the sum of $1200.00 with

accrued interest in the amount of $18.00 to June 17,

1937, and at the rate of 7% per annum until paid.

M
VIII.

That prior to the commencement of the filing of

this action, the plaintiff had made arrangements for

the renewal of said trust deed but that the said Se-

curity First National Bank of Los Angeles advised

the plaintiff herein that said bank was unable to

renew said trust deed by reason of the lien of the

United States of America heretofore referred to

and that this plaintiff is unable at this time, and

has not been able for the past year or more, to pay

up said balance due and owing to the said Security

First National Bank of Los Angeles and as a con-

sequence thereof and because of the existence of

said lien herein referred to upon said premises, the

said Security First National Bank of Los Angeles

caused foreclosure proceedings to be commenced to

foreclose the right of the plaintiff in and to said

property which foreclosure proceedings are pending

in the Superior Court of the State of California

within and for the County of Los Angeles entitled

"Security First National Bank of Los Angeles, a

national banking association, Plaintiff, vs. Helen

W. Rork, et al., Defendants bearing No. 421967, and

that as a consequence of said foreclosure proceed-

ings, all of the right, title and interest and equity
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in and to said premises will be forever lost to this

plaintiff; that the property herein described is of

the value of $6500.00 and that the equity of the

plaintiff herein in and to said property is the sum
of approximately $5,000.00; that the foreclosure

sale of said premises was had on the 8th clay of Feb-

ruary, 1938 and that the last date on which this

plaintiff can redeem said property from foreclosure

thereof will be on the 7th day of February, 1939.

IX.

That an additional assessment and/or deficiency

letter was sent by the Commissioner of Internal

Revenue on or about the 14th day of February, 1931

and addressed as follows: "Sam E. Rork and Wife,

c/o A. J. Coover, Tec. Art Studios of California,

Los Angeles, California," whereby the said Com-

missioner claimed an additional tax liability for the

year 1928 in the sum of $9,677.38; that no such [5]

notice was ever addressed to or received by the

plaintiff herein and that the said A. J. Coover at no

time represented or was the agent of the plaintiff.

X.

That the plaintiff is without funds whatsoever

and has no means with which to pay the additional

tax and the interest thereon or any part thereof,

which additional tax is hereinabove mentioned, and

that she is without means or funds to redeem the

property aforesaid and that her only means of sav-

ing or preserving her equity therein as heretofore

described is by making a new loan upon said prem-
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ises to pay the obligation owing thereon; that the

plaintiff herein has consulted the said Security

First National Bank of Los Angeles and has been

advised that a new loan will be approved by said

bank in an amount sufficient to pay off all of the

present indebtedness, to-wit, the said sum of

$1200.00 and accrued interest thereon and the costs

incurred in the foreclosure thereof, provided that

the defendant will not seek to collect the tax hereto-

fore mentioned from the property of the plaintiff

herein.

XI.

That the said Sam E. Rork, deceased, had no in-

terest whatsoever in and to said real property or

any part thereof and that it has at all times been

the separate property of the plaintiff herein.

Wherefore, plaintiff prays judgment against the

defendant as follows

:

That the defendant, Nat Rogan, Collector of In-

ternal Revenue for the Sixth Collection District of

California, be perpetually and forever enjoined

from collecting or attempting to collect in any man-

ner, any sum in additional taxes or interest thereon

from this plaintiff and that he be further enjoined

from enforcing or attempting to enforce the lien

heretofore filed by him in the office of the County

Recorder of the County of Los Angeles, State of

California, against the property described in the [6]

complaint or against any property owned by the

plaintiff and that said defendant Nat Rogan, Col-
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lector, be enjoined and directed to cancel and ex-

tinguish said lien upon the records of the office of

the county recorder of Los Angeles County, Cali-

fornia; for her costs of suit incurred herein, and

for such other and further relief as to the court

may seem meet and proper in the premises.

DAVID SCHWARTZ,
Attorney for Plaintiff.

ra

State of California,

County of Los Angeles—ss.

Helen W. Rork, being by me first duly sworn,

deposes and says that she is the plaintiff in the

above entitled action; that she has read the fore-

going Amended Bill of Complaint and knows the

contents thereof; and that the same is true of her

own knowledge, except as to the matters which are

therein stated upon her information or belief, and

as to those matters that she believes it to be true.

HELEN W. RORK.

Subscribed and sworn to before me this 18th day

of March, 1938.

[Notarial Seal] DAVID SCHWARTZ

Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : Filed Mar. 8, 1938. [8]
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[Title of District Court and Cause.]

ANSWER TO AMENDED BILL OF
COMPLAINT

Comes now the defendant in above entitled action

and, in answer to plaintiff's Amended Bill of Com-

plaint, admits, denies and alleges:

I.

Defendant has not information or belief sufficient

to enable him to answer, and basing his denial on

that ground, denies each and every allegation of

paragraph I thereof.

II.

Admits the allegations of paragraph II thereof.

III.

Admits the allegations of paragraph III thereof.

IV.

Defendant has not information or belief sufficient

to enable him to answer, and basing his denial on

that ground, denies each and every allegation of

paragraph IV thereof.

V.

Defendant has not information or belief sufficient

to enable him to answer, and basing his denial on

that ground, denies each and every allegation of

paragraph V thereof.

VI.

Defendant has not information or belief sufficient

to enable him to answer, and basing his denial on
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that ground, denies that plaintiff's husband, the

said Sam E. Rork, died on or about the 31st day of

July, 1933, denies that at the time of his death the

said [9] Sam E. Rork left no estate either separate

or community, denies that plaintiff received no

property whatever from said deceased at the time

of his death, denies that during the year 1928 the

plaintiff herein received no separate income what-

ever, denies that no separate or vested income of

the plaintiff was shown on said joint return, denies

that all or any of the income shown on said return,

except $19,500 thereof, was the separate income of

the said Sam E. Rork, and denies that no part of

the income shown upon said return was the income

of the plaintiff herein. On the same ground defend-

ant denies that the tax upon plaintiff's taxable in-

come for the calendar year 1928 was wholly paid

by the said Sam E. Rork, during his lifetime, or by

any one. Defendant admits each and every other

allegation of paragraph VI of plaintiff's Amended

Bill of Complaint.

VII.

Defendant has not information or belief sufficient

to enable him to answer, and basing his denial on

that groimd, denies each and every allegation in

paragraph VII thereof.

VIII.

Defendant has not information or belief sufficient

to enable him to answer, and basing his denial on

that ground, denies each and every allegation in

paragraph VIII thereof.
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IX.

Admits the allegations in paragraph IX thereof,

except defendant denies that said notice was never

addressed to or received by plaintiff, and denies

that said A. J. Coover at no time represented or

was the agent of the plaintiff, and in that connec-

tion, defendant is informed and believes, and there-

fore alleges, that said notice was addressed to plain-

tiff, and that it was received by her, and that A. J.

Coover was duly authorized by her to accept and

receive the same in her behalf.

X.

Defendant has not information or belief sufficient

to enable him to answer, and basing his denial on

that ground, denies each and [10] every allegation

in paragraph X thereof.

XL
Defendant has not information or belief sufficient

to enable him to answer, and basing his denial on

that ground, denies each and every allegation in

paragraph XI thereof.

XII.

As a second and separate defense, defendant al-

leges that on or about the 13th day of April, 1931,

a petition for redetermination of the petitioners'

deficiency in income taxes for the calendar year

1928, signed and verified by Sam E. Rork and by

the plaintiff, Helen W. Rork, was filed with the
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United States Board of Tax Appeals; that on or

about the 6th day of June, 1933, pursuant to a

stipulation of the parties thereto, signed by Sam E.

Rork and the plaintiff, Helen W. Rork, the Board

of Tax Appeals entered therein its judgment judi-

cially determining a deficiency in income taxes for

the year 1928 in the amount of $9,677.28, in favor

of the Commissioner of Internal Revenue and

against the said petitioners; that the said judgment

has never been reversed or modified in any manner

whatever, and is now final ; that said adversary pro-

ceeding before the Board of Tax Appeals involved

the same issues, subject matter and cause of action

which are involved in the instant suit and alleged

in plaintiff's Amended Bill of Complaint herein.

That said final judgment is a bar to the prosecution

of the instant suit, and plaintiff is estopped from

inconsistently contending in this suit, for the first

time, that she is not personally liable for said un-

paid taxes.

XIII.

As a third and separate defense, defendant alleges

that the relief sought by plaintiff's Amended Bill

of Complaint comes within the provisions of Sec-

tion 3224, United States Revised Statutes; that no

extraordinary or exceptional circumstances suffi-

cient to bar the operation of such statute are alleged

in plaintiff's Amended Bill of Complaint herein;

and that this suit cannot therefore be maintained.

en]
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Wherefore, having fully answered, defendant

prays that he be hence dismissed with his costs in

this behalf expended.

BEN HARRISON,
United States Attorney.

E. H. MITCHELL,
Asst. U. S. Attorney.

ARMOND MONROE JEWELL,
Asst. U. S. Attorney.

EUGENE HARPOLE, Spec. Atty.,

Bureau of Internal Revenue.

By ARMOND MONROE JEWELL
Attorneys for Defendant.

[12]

State of California,

County of Los Angeles—ss.

Armond Monroe Jewell, being first duly sworn,

deposes and says: that he is an Assistant to the

United States Attorney at Los Angeles and is one

of the attorneys for the defendant in the within

entitled action; that he is authorized to, and does,

make this verification for and on behalf of the de-

fendant in said action, for the reason that he is

more conversant with the facts involved than said

defendant; that affiant has read the foregoing an-

swer and knows the contents thereof, and that the

matters and things therein contained are true of his

own knowledge, except as to the matters as are
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therein stated upon information and belief, and as

to those matters he believes it to be true.

ARMOND MONROE JEWELL,
Assistant United States Attorney.

Subscribed and sworn to before me this 14th day

of April, 1938.

[Seal] MARY M. DONETTI
Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : Filed Apr. 14, 1938. [13]

[Title of District Court and Cause.]

MEMORANDUM OF CONCLUSIONS

Judge Harry A. Hollzer

October 20, 1938.

It appearing that all of the allegations of the

amended complaint have been established by a pre-

ponderance of the evidence, except that it appears

that Plaintiff's proportion of income taxes upon

her share of community income for the calendar

year 1928 has not been paid

;

And it further appearing, that on or about April

13, 1931, Plaintiff joined her late husband in sign-

ing and cerifying a petition for redetermination of

deficiency income taxes for the calendar year 1928,

that at the request of her late husband, Plaintiff

signed and verified said petition, but in ignorance

of its contents, its meaning and effect and in the
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belief that the same pertained only to his income

taxes and in reliance of his assurance to that effect,

also that her late husband, and not Plaintiff, caused

said petition to be filed with the United States

Board of Tax Appeals, that thereafter her late hus-

band signed and caused to be forwarded to said

Board a stipulation to the effect that an Order

might be entered by said Board adjudging a defi-

ciency in the sum of $9677.28 by reason of income

taxes owing for the calendar year 1928, that said

stipulation as originally submitted to said Board

[24] was signed by Plaintiff's late husband only

and not by Plaintiff, that thereafter the General

Counsel for said Board caused said stipulation to

be returned to Plaintiff's late husband with the re-

quest that plaintiff also sign the same, that said

stipulation was originally obtained from plaintiff's

late husband by a duly authorized agent of the

Bureau of Internal Revenue as the result of confer-

ences and negotiations between plaintiff's late hus-

band and said agent and at no time did plaintiff

attend or participate in any of such conferences or

negotiations, that accordingly thereafter and at the

request of her late husband plaintiff added her

signature to said stipulation in ignorance of its con-

tents, its meaning and effect and in the belief that

the same pertained only to his income taxes and in

reliance of his assurance to that effect, that there-

after her late husband and not the plaintiff, caused

said stipulation to be filed with the said Board, that

the correspondence between said Bureau and plain-

tiff's late husband and the reports furnished to him
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by said Bureau justified plaintiff in reaching the

understanding and belief herein mentioned, that

thereafter and on or about June 6, 1933, pursuant

to said stipulation, said Board entered a judgment

determining a deficiency in income taxes for the

calendar year 1928 in the amount of $9,677.28 in

favor of the Commissioner of Internal Revenue and

against Plaintiff and her late husband, and that said

judgment has never been reversed or modified in

any manner whatever, nor has any appeal or other

review been taken therefrom

;

Th Court Concludes that no notice of deficiency

in income taxes as required by law was given to

plaintiff, also, that no valid assessment of any such

deficiency was [25] made against said plaintiff; that

the United States Board of Tax Appeals never ac-

quired jurisdiction of plaintiff to determine as

against her any deficiency in income taxes for the

calendar year 1928; that the judgment entered by

said Board is void as against plaintiff and is not a

bar to the prosecution of the instant suit, and that

plaintiff is not estopped from contending in this

suit that she is not personally liable for said unpaid

taxes.

The Court Further Concludes that plaintiff is en-

titled to the specific relief prayed for in her

amended bill of complaint.

Counsel for plaintiff is requested to prepare and

serve findings and decree in conformity with this

memorandum.

Copies to counsel.

[Endorsed] : Filed Oct. 20, 1938. [26]
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[Title of District Court and Cause.]

STIPULATION

It Is Hereby Stipulated by and between the par-

ties hereto through their respective counsel that,

subject to the approval of the court, the prayer to

the amended complaint herein may be amended as

follows

:

"Wherefore, plaintiff prays judgment against

the defendant as follows

:

That the defendant, Nat Rogan, Collector of

Internal Revenue for the Sixth Collection Dis-

trict of California, be perpetually and forever

enjoined from collecting or attempting to col-

lect in any manner, any taxes and interest

thereon for the calendar year 1928, from this

plaintiff, and that he be further enjoined from

enforcing or attempting to enforce the lien

heretofore filed by him in the office of the clerk

of the United States District Court within and

for the Southern District of California, Central

Division, on the 9th day of August, 1933, bear-

ing No. 48618, and in the office of the County

Recorder within and for the County of Los An-

geles, State of California, on said 9th day of

August, 1933, bearing No. 33913, and that said

Nat Rogan, Collector of Internal Revenue for

the Sixth Collection District of California be

ordered and enjoined to file in the office of the

clerk of the United States District Court within

and for the Southern District of California,
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Central Division and in the office of the County

Eecorder within and for the County of Los An-

geles, State of California, a release of the lien

heretofore filed against this plaintiff and against

the premises described in the complaint; for

her costs of suit incurred herein, and for such

other and further relief as to the court may

seem meet and proper in the premises."

Dated : November 4, 1938.

DAVID SCHWARTZ
Attorney for Plaintiff

BEN HARRISON
E. H. MITCHELL
EUGENE HARPOLE
ARMOND MONROE JEWELL

By ARMOND MONROE JEWELL
Attorneys for Defendant,

It Is So Ordered

:

H. A. HOLLZER
Judge

Nov. 9, 1938. [27]

[Endorsed] : Filed Nov. 10, 1938. [28]
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[Title of District Court and Cause.]

MOTION TO REOPEN EVIDENCE, TO STAY
INJUNCTION, AND MODIFY DECREE.

Comes now the defendant Nat Rogan, Collector

of Internal Revenue for the Sixth Collection Dis-

trict of California, by and through his attorneys,

Ben Harrison, United States Attorney for the

Southern District of California, E. H. Mitchell and

Armond Monroe Jewell, Assistant United States

Attorneys for said District, and Eugene Harpole,

Special Attorney, United States Treasury Depart-

ment, and moves the court that its Decree or Judg-

ment, dated November 9, 1938, and entered in above

entitled proceeding on November 10, 1938, be re-

opened for the purpose of permitting the defendant

to introduce in evidence copies of the Complaint,

the Answer of the defendant Helen W. Rork and

of the United States of America, and of the Decree

in that certain foreclosure proceeding in the Supe-

rior Court of the State of California, in and for the

County of Los Angeles, entitled Security-First Na-

tional Bank of Los Angeles, a National Banking

Association, vs. Helen W. Rork, et al., bearing num-

ber 421967, and alluded to in paragraph IX of the

plaintiff's Amended Bill of Complaint filed in the

above entitled proceeding.

Defendant further moves that, that portion of

the Decree reading as follows:

"And It Is Further Ordered, Adjudged and

Decreed that the said Nat Rogan, Collector of
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Internal Revenue for the Sixth Collection Dis-

trict of California be and is [29] hereby or-

dered and enjoined to file in the office of the

clerk of the United States District Court within

and for the Southern District of California,

Central Division, and in the office of the County

Recorder within and for the County of Los An-

geles, State of California, a release of the lien

heretofore filed against this plaintiff and

against the premises described in the com-

plaint.
'

'

be stayed in its operation pending the disposition

of the Motion to reopen the Decree, and decision as

to whether an appeal will be taken from the Decree

of this court to the United States Circuit Court of

Appeals for the Ninth Circuit.

Defendant further moves that this court modify

its said Decree, dated November 9, 1938, by elim-

inating therefrom all orders relating to the lien of

the United States for income taxes assessed against

the plaintiff Helen W. Rork.

The foregoing Motion is made upon the ground

that this court was without jurisdiction to adjudi-

cate the validity of the lien, notice of which was

filed by the defendant in the office of the Clerk of

the United States District Court for the Southern

District of California, Central Division, on the 9th

day of August, 1933, bearing number 48618 and in

the office of the County Recorder in and for the

County of Los Angeles, State of California, on the
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said 9th day of August, 1933, bearing number 33913,

for the following reasons:

(a) Because the record before this court

does not show that the conditions precedent to

the removal of a tax lien prescribed by Section

3207 of the Revised Statutes of the United

States were complied with

;

(b) Because the Superior Court for the

State of California, in and for the County of

Los Angeles, proceeding under the jurisdiction

conferred upon it by 28 U. S. C. A. 901, did, in

that certain action pending before it, entitled

Security-First [30] Bank of Los Angeles, a

National Banking Association, vs. Helen W.
Rork, et al., No. 421967, which action is alluded

to in paragraph IX of the plaintiff's Amended

Bill of Complaint on file herein, and involved

the same real property as that with which this

action is concerned, in its decree of foreclosure

in said action, a copy of which is hereto at-

tached and marked "Exhibit A", fully and

finally adjudicated the existence and the valid-

ity of the tax lien of the United States as

against this plaintiff, Helen W. Rork, and de-

cree that said United States of America was

entitled to receive payment on account of its

said lien, and the assessment of income taxes,

secured thereby, from the proceeds of the sale

of said real property after the lien of the Se-

curity First National Bank had been satisfied;

(c) Because said lien was, and the claim for
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income taxes secured thereby is, the property of

the United States and said United States is not

a party to this action.

POINTS AND AUTHORITIES

The tax lien is the property of the United States

and not the Collector of Internal Revenue. The

United States is a necessary and indispensable

party in any suit having as its purpose the removal

of Federal tax liens: 3207 Revised Statutes of the

United States; 28 U. S. C. A. 901-906; Czieslik v.

Burnet, 57 Fed. (2d) 715; Stafford Mills v. White,

41 Fed. (2d) 58; Md. Casualty Co. v. Charleston

Lead Works, 24 Fed. (2d) 836.

The only manner in which the determination may
be reached as to the validity of a Federal tax lien

will be found in Section 3207 Revised Statutes of

the United States as amended [31] or supplemented

by 28 U. S. C. A., Sections 901-906.

The determination under 28 U. S. C. A., Sections

901-906 by the Superior Court of California, in and

for the County of Los Angeles, has sustained the

validity of the tax lien of the United States.

Section 3207 of the Revised Statutes must, even

in a proper case, be strictly followed as it imposes

the conditions under which the United States has

consented to be sued : Rock Island, Ark. & La. R. R.

Co. v. United States, 254 U. S. 141 ; La. v. McAdoo,

234 U. S. 627.
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Dated : December 5, 1938.

BEN HARRISON,
United States Attorney.

E. H. MITCHELL,
Asst. U. S. Attorney.

ARMOND MONROE JEWELL,
Asst. U. S. Attorney.

EUGENE HARPOLE, Special Attorney,

U. S. Treasury Department.

By E. H. MITCHELL,
Attorneys for Defendant.

Plaintiff consents that the above Motion may be

set for hearing by the court -on or before December

9, 1938.

DAVID SCHWARTZ
Attorney for Plaintiff.

Pursuant to the request of the moving party and

foregoing consent of plaintiff's counsel, It Is

Hereby Ordered that above Motion be, and the same

hereby is, set for hearing at 10 o'clock A. M., on

the 9th day of December, 1938.

Dated : December 6, 1938.

H. A. HOLLZER
United States District Judge.

Presented by:

E. H. MITCHELL
Asst, U. S. Attorney. [32]
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EXHIBIT A

In the Superior Court of the State of California

in and for the County of Los Angeles.

No. 421967

SECURITY-FIRST NATIONAL BANK OF LOS
ANGELES, a national banking association,

Plaintiff,

vs.

HELEN W. RORK, LOS ANGELES TRUST &

SAFE DEPOSIT COMPANY, as Trustee, I.

MAGNIN & CO., a corporation, UNITED
STATES OF AMERICA, et al.,

Defendants.

DECREE OF FORECLOSURE AND ORDER
OF SALE AND FOR DEFICIENCY JUDG-
MENT.

In this action, it appearing to the satisfaction of

this Court, sitting in Department 29 thereof, that

(a) The Defendants Helen W. Rork, Los An-

geles Trust & Safe Deposit Company, as Trustee,

I. Magnin & Co., a corporation, and United States

of America, were duly and personally served with

the summons and complaint herein, and

It further appearing that no appearance has been

made and no answer filed by the said Defendant

Los Angeles Trust & Safe Deposit Company, as

Trustee, and its default having been duly entered;

and it further appearing that the defendant I. Mag-
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nin & Co., a corporation has filed its disclaimer to

any right, title and interest in the property de-

scribed in the complaint, and it further appearing

that the defendant United States of America has

answered that it claims a lien on the property de-

scribed in the complaint for unpaid income taxes

in the sum of $12,148.16, and that said lien is sub-

ject to and subordinate to the lien of plaintiff's

trust deed, and it further appearing that the de-

fendant United States of America has filed its

stipulation, the substance of which is as follows

:

1. That plaintiff may have judgment as

prayed for in its complaint, and

2. That the decree of foreclosure shall pro-

vide as follows:

(a) That the defendant United States of

America has [33] a lien on the real property,

the subject of this action, in the sum of $12,-

148.16;

(b) That said lien is subject and subordi-

nate to the lien of plaintiff's deed of trust and

that the purchaser at the foreclosure sale shall

take the title to said property free and clear of

said lien

;

(c) That in case the property is bid in at

the foreclosure sale for more than the amount

of plaintiff's judgment and costs of said sale,

the excess amount shall be paid to the defend-

ant United States of America to apply on ac-

count of its claim aforementioned

;
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and it further appearing that the defendant Helen

W. Rork has filed her answer and has petition for

an order postponing the sale of the property and

for relief under the moratorium act, and it further

appearing that the defendant Helen W. Rork has

filed her stipulation, the substance of which is as

follows

:

1. That the plaintiff may have judgment as

prayed for in its complaint

;

2. That the decree of foreclosure shall pro-

vide that the foreclosure sale shall not be held

prior to February 1, 1938 ; and

3. That said defendant's petition for mora-

torium relief be and is hereby withdrawn

;

and evidence having been introduced and considered

by the Court ; and the Court being satisfied that all

the allegations of the complaint are true, and that

the relief prayed for should be granted.

Now, upon motion of Paul E. Iverson, attorney

for the plaintiff, Security-First National Bank of

Los Angeles, a national banking association,

It is Hereby Ordered, Adjudged and Decreed

:

I. That there is now due and owing to the plain-

tiff Security-First National Bank of Los Angeles,

a national banking association, from the defendant

Helen W. Rork the following sums, to-wit: [34]
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For Principal and Interest on said

Note $1225.67

And for money expended by the said

plaintiff as alleged in the complaint 87.17

And for fee of attorney for said plaintiff,

which is hereby allowed by the Court 112.51

Making in all the sum of 1425.35

And for costs herein laid out and

expended taxed at 15.20

And that said sum is secured by the deed of trust

mentioned in plaintiff's; complaint, and that the

premises described in the complaint and hereinafter

described, were as alleged in the complaint of the

plaintiff, conveyed to the trustee therein named, in

trust as security for the payment of the said sum;

II. That the defendant United States of Amer-

ica has a lien on said property to secure the pay-

ment of $12,148.16 and that said lien is subsequent

and subordinate to the lien of plaintiff's deed of

trust

;

III. That the said premises, or so much thereof

as it may be necessary to sell, mentioned in said

complaint, and hereinafter described, be sold at

public auction on or after February 1, 1938, in the

manner prescribed by law by R. E. Allen, Commis-

sioner, hereinafter appointed, in the County in

which said property, or some part thereof, is situ-

ated; and that any party to this action may be a

purchaser at such sale ; and that R. E. Allen be and

he is hereby appointed a commissioner to sell the

incumbered property, and his compensation for such
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services is hereby fixed at $10.00; before entering

upon his duties as such commissioner he shall take

the oath and give an undertaking in the sum of

$500.00 all as required by law

;

IV. That said commissioner, after the time al-

lowed by law for redemption has expired, shall exe-

cute a deed to the purchaser or purchasers at said

sale; and if any of the parties to this action who

may be in possession of said premises, or any part

thereof, or any [35] person who has come into pos-

session under them, or either of them, refuse to

deliver possession thereof to such purchaser or pur-

chasers on production of the deed for such premises,

or any part thereof, a writ of assistance may, with-

out further notice, be issued to compel such delivery

to the purchaser or purchasers
j

V. That the proceeds of said sale shall be ap-

plied as follows:

First, to the payment of commissioner's fees, dis-

bursements and commissions on said sale;

Secondly, to the payment to the plaintiff of the

costs of this suit aforesaid

;

Thirdly, to the payment to the plaintiff of the

said total sum of $1425.35; for principal, interest,

expenditures and attorneys fee, including any

amounts for search of title, etc., so found due as

aforesaid, with interest thereon from the date of

this decree at seven per cent per annum

;

VI. That if there be any surplus remaining

after making said payments, said surplus shall be

paid to the defendant United States of America
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until the sum of $12,148.16 is paid, and if there be

any surplus remaining after making said payments,

said surplus shall be paid to the defendant Helen

W. Rork, and if the proceeds of said sale be insuffi-

cient to pay the amount so found due to the plain-

tiff, with interest, costs and expenses of sale, as

aforesaid, that thereupon the plaintiff recover of

said defendant Helen W. Rork the amount of such

deficiency, with interest thereon at the rate of seven

per cent per annum from the date of said sale ; and

that the said plaintiff shall have judgment therefor

against the said defendant and execution thereon,

and the clerk of this court shall, and hereby is or-

dered to docket and enter . such judgment, and it

shall become a lien on the property of the said de-

fendant, as in other cases in which execution may
be issued.

VII. That the defendants, including defendant

United States [36] of America, and all persons

claiming or to claim from or under them or any of

them, and all persons having liens subsequent to

said deed of trust by judgment or decree upon the

land described therein, including defendant United

States of America, and their personal representa-

tives, and all persons having any lien or claim by

or under such subsequent judgment or decree, and

their heirs or personal representatives, and all per-

sons claiming under- them, and all persons claiming

to have acquired any estate or interest in said prem-

ises subsequent to the filing of notice of the pen-

dency of this action with the Recorder be forever
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barred and foreclosed of and from all equity of re-

demption and claim of, in, and to said premises and

every part and parcel thereof, from and after the

delivery of the said deed by the said commissioner;

VIII. That the lands and premises directed to

be sold by this decree are situated in the City of

Beverly Hills, County of Los Angeles, State of Cali-

fornia, and are bounded and particularly described

as follows, to-wit:

Lot Eighteen (18) Block Two (2) in Tract

Number 4794 in the City of Beverly Hills,

County of Los Angeles, State of California, as

per map recorded in Book 45, Page 50 of Maps,

in the office of the County Recorder of said

County
j

together with the tenements, hereditaments and ap-

purtenances thereunto belonging, or in any wise

appertaining.

Dated: January 7, 1938.

THOMAS C. GOULD
Judge of the Superior Court,

Entered Jan. 10, 1938.

Docketed Jan. 10, 1938.

Book 989, P. 243.

[Endorsed] : Filed Dec. 6, 1938. [37]
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At a stated term, to wit: The September Term,

A. D. 1938, of the District Court of the United

States of America, within and for the Central Divi-

sion of the Southern District of California, held at

the Court Room thereof, in the City of Los Angeles,

California, on Friday, the 9th day of December, in

the year of our Lord one thousand nine hundred

and thirty-eight.

Present

:

The Honorable: Harry A. Hollzer, District

Judge.

[Title of Cause.]

This cause coming on for hearing on motion of

defendant to reopen evidence, to stay injunction and

to modify decree, pursuant to notice filed Dec. 6,

1938; David Schwartz, Esq., appearing for the

plaintiff ; A. M. Jewell and E. H. Mitchell, Assistant

U. S. Attorneys, and Eugene Harpole, Special At-

torney, Bureau of Internal Revenue, appearing for

the defendant ; H. E. Snyders being present as offi-

cial court reporter

;

Attorney Schwartz objects to hearing of the mo-

tion and moves to dismiss motion of defendant on

the ground it is brought too late, etc., and argues in

support of his motion to dismiss; whereupon,

Attorneys Mitchell and Harpole make statements

;

and the Court states it will hear evidence as to due

diligence of movements.

Attorney Mitchell is sworn and testifies re due

diligence by a statement and upon examination by

the Court and Attorney Schwartz.
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Attorney Jewell makes a statement re the trial of

this cause.

Jean Wunderlich, Esq., is sworn and testifies in

opposition to motion upon examination by Attor-

neys Schwartz and Harpole, and by the Court.

It is now ordered that the cause be hereby con-

tinued to December 10, 1938, for further hearing.

At 2:05 o'clock p. m. Court reconvenes in this

cause.

Attorney Mitchell presents a stipulation for

amendment of Decree and the Court amends Decree

in open Court and approves the [38] stipulation.

It is ordered that motion to reopen to admit evi-

dence and to reopen to amend Findings and Decree

be, and it is, denied, and exception allowed as cov-

ered by the stipulation and exception noted to the

defendant. [39]

[Title of District Court and Cause.]

STIPULATION FOR AMENDMENT OF

DECREE

It Is Hereby Stipulated and Agreed by and be-

tween the parties to above entitled action, through

their counsel undersigned, that the Decree entered

herein on the 10th day of November, 1938, be

amended by the court by interlineation in the fol-

lowing respects, to-wit

:

1st, On page 1 of said Decree, line 32, between

the word "enforce" and the words "the lien", in-

sert the following words: "as against the plaintiff
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and as against the property described in the com-

plaint,
'

'

;

2nd. On page 2, line 14 of said Decree, between

the words "filed" and "against", insert the word

"as";

3rd. On page 2 of said Decree, line 14, between

the words "and" and "against", insert the word

"as".

Dated : December 9, 1938.

DAVID SCHWARTZ,
Attorney for Plaintiff.

BEN HARRISON,
United States Attorney.

E. H. MITCHELL,
Asst. U. S. Attorney.

ARMOND MONROE JEWELL,
Asst. U. S. Attorney.

EUGENE HARPOLE, Spec. Atty.,

Bureau of Internal Revenue.

By E. H. MITCHELL,
Attorneys for Defendant.

So Ordered : Dec. 9, 1938.

H. A. HOLLZER,
Judge.

[Endorsed] : Filed Dec. 9, 1938. [40]
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[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

The above entitled cause having come on regu-

larly for trial at a regular session of the above en-

titled court, sitting as a court of equity, on the 28th

day of July, 1938, before the Hon. Harry A. Holl-

zer, judge presiding, the plaintiff appearing by and

through her attorney and counsellor, David

Schwartz, and the defendant appearing by and

through his attorneys and counsellors, Ben Harri-

son, E. H. Mitchell, Eugene Harpole and Armond
Monroe Jewell, by Armond Monroe Jewell, and evi-

dence having been introduced the cause having been

argued by counsel the court having considered the

briefs submitted by the parties herein, the court

now finds the facts to be as follows:

FINDINGS OF FACT

I.

That the plaintiff herein is the widow of one, Sam

E. Rork, deceased; that she is a citizen of the

United States residing in the City of Los Angeles,

County of Los Angeles, State of California.

II.

That the defendant, Nat Rogan, was, and still is,

the Collector of Internal Revenue for the Sixth Col-

lection District of California.
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III.

That the plaintiff was married to the said Sam E.

Rork on [41] the 1st day of July, 1907 and remained

the wife of said Sam E. Rork until the time of his

death on July 31, 1933.

IV.

The court further finds that on February 21, 1939,

Sam E. Rork filed, in the manner provided by law,

on form 1040, a joint return for the calendar year

1928 and that at the head of the return there Was

written, "Sam E. Rork and Wife, 623 No. Maple

Drive, Beverly Hills, California"; that said return

was signed by Sam E. Rork only and was not signed

by his wife.

V.

The court further finds that the plaintiff herein

is now, and ever since the 27th day of January,

1930, has been the owner in fee of that certain real

property located in the City of Beverly Hills,

County of Los Angeles, State of California, more

particularly described as follows

:

Lot Eighteen (18) in Block Two (2) in Tract

Number 4794 as per map recorded in Book 45,

Page 50 of Maps in the office of the County Re-

corder of said County.

VI.

The court further finds that the said above de-

scribed property was deeded to the plaintiff herein

on the said 27th day of January, 1930, by grant

deed from one Richard T. Chown and Deane Chown,
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his wife, which grant deed was recorded on the 24th

day of February, 1930, in Book 9794, Page 64 of

Official Records, Los Angeles County, California,

and that on the said 27th day of January, 1930, the

said Sam E. Rork, deceased, executed a quitclaim

deed to this plaintiff as grantee of the above de-

scribed property and which quitclaim deed contains

the following provision:

"This deed is given to carry out the mutual

agreement of the parties hereto ; that said prop-

erty shall become vested in the grantee as her

sole and separate property, free from all in-

terest, title or claim of the grantor now existing

or which may hereafter arise by reason of

marital relation of said parties and is so ac-

cepted by the grantee whose signature is sub-

scribed in confirmation." [42]

Said quitclaim deed was recorded on the 24th day

of February, 1930, in Book 9794, Page 64 of Official

Records, Los Angeles County, California.

VII.

The court further finds that the said Sam E. Rork

died on the 31st day of July, 1933, and that at the

time of his death, the said Sam E. Rork left no

estate, either separate or community, and that this

plaintiff received no property from said deceased

at the time of his death ; the court further finds that

during the year 1928, the plaintiff herein received

no income from any separate property belonging to

her and that no such income was shown on said
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joint return and that all of the income shown on

said return was the separate income of the said Sam
E. Rork with the exception of $19,500.00, being the

salary received by said Sam E. Rork during said

year and in which plaintiff had a one-half interest

as community property. The court further finds that

plaintiff's proportion of income taxes upon her

share of community income for the calendar year

1928 has not been paid.

VIII.

The court further finds that on or about the 17th

day of December, 1930, the plaintiff caused to be

executed and delivered to the Security First Na-

tional Bank of Los Angeles, a promissory note in

the sum of $4,000.00 bearing interest at the rate of

7% per annum and that said promissory note was

secured by a trust deed upon the property herein-

above described and which trust deed was recorded

on December 19, 1930, in Book 10576, Page 24 of

Official Records of Los Angeles County, California,

and upon which there is a balance at this time in

the sum of $1200.00 with accrued interest in the

amount of $18.00 to June 17, 1937, and at the rate

of 7% per annum until paid.

IX.

The court further finds that on the 14th day of

February, [43] 1931, the Collector of Internal Rev-

enue caused to be mailed to the late husband of the

plaintiff herein, Sam E. Rork, a deficiency notice

which notice was addressed, "Sam E. Rork and
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Wife, c/o A. J. Coover, Tec. Art Studios of Cali-

fornia, Los Angeles, California;" The court further

finds that at the time of the mailing of such notice,

the said A. J. Coover was not in the employ of the

said Sam E. Rork, nor in the employ of the plain-

tiff herein, and the court further finds that the

plaintiff herein at no time received said notice from

the said A. J. Coover and that no other notice was

ever mailed to the plaintiff herein.

X.

The court further finds that on or about the 13th

day of April, 1931, the plaintiff, at the request of

her husband, signed and verified a petition for a re-

determination of deficiency income tax for the cal-

endar year 1928; that the plaintiff was ignorant as

to the contents of said petition, its meaning and

effect, and signed the same in the belief that the

same pertained only to income taxes of her said

husband and in reliance upon his assurance that

said petition was with regard to his income tax;

that the plaintiff's husband thereupon caused said

petition to be filed with the United States Board of

Tax Appeals.

XI.

The court further finds that thereafter, to-wit, on

the 10th day of March, 1933, the said Sam E. Rork

had a conference with a representative of the Spe-

cial Advisory Committee, a division of the Bureau

of Internal Revenue, and at such time, the said

Committee obtained an agreement to stipulate (not
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a stipulation) of and from the said Sam E. Rork

by the terms of which the said Sam E. Rork stipu-

lated to a deficiency for the calendar year, 1928, in

the amount of $9,677.28; that the plaintiff herein

was not requested to, and did not sign such agree-

ment, [44]

XII.

The court further finds that thereafter, to-wit, on

the 5th day of April, 1933, the General Counsel for

the Bureau of Internal Revenue caused to be mailed

to the said Sam E. Rork, a stipulation to be filed

with the United States Board of Tax Appeals by

the terms of which the said Sam E. Rork agreed to

a deficiency for the calendar year, 1928, in the

amount of $9,677.28; that the said Sam E. Rork

signed said stipulation and returned the same to the

General Counsel of the Bureau of Internal Rev-

enue ; that thereafter, to-wit, on the 13th day ,0)f

May, 1933, said General Counsel returned said

stipulation signed by the plaintiff's husband, to the

said Sam E. Rork with the request that the same be

signed by the plaintiff; that at the request of the

General Counsel of the Bureau of Internal Revenue

and of her late husband, plaintiff added her signa-

ture to said stipulation in ignorance of its contents,

its meaning and effect, and in the belief that the

same pertained only to the income tax of the said

Sam E. Rork, and in reliance of his assurance to

that effect, The court further finds that thereafter

her late husband, and not the plaintiff, caused said
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stipulation to be filed with said General Counsel for

filing with the said Board of Tax Appeals.

XIII.

The court further finds that the plaintiff herein

did not participate in, nor attend any of the confer-

ences or negotiations had between said Sam E. Rork

with the duly authorized agents of the Bureau of

Internal Revenue as a result of which conferences

and negotiations the said plaintiff's husband agreed

to such deficiency.

XIV.

The court further finds that all of the correspond-

ence had by and between said Bureau and the plain-

tiff's late husband and the reports furnished to him

by said Bureau justified the plaintiff in reaching

the understanding and belief that the same per-

tained only to his income taxes. [45]

XV.
The court further finds that on or about the 6th

day of June, 1933, the Board of Tax Appeals filed

its decision against "Sam E. Rork and Wife" for

the said calendar year, 1928, pursuant to said stipu-

lation hi the amount of $9,677.28; that the plaintiff

did not know that such decision was entered against

her and did not discover the same until the spring

of the year 1937; that said decision had not been

reversed or modified in any manner whatsoever nor

has any appeal or other review been taken there-

from.
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XVI.
The court further finds that on the 17th day of

June, 1933, the defendant herein, as Collector of
Internal Revenue for the Sixth Collection District

of California, made an assessment against the said
Sam E. Rork and the plaintiff herein, and that
thereafter, to-wit, on the 9th day of August, 1933,
filed a lien against the said Sam E. Rork and this

plaintiff in the office of the United States District
Court within and for the Southern District of Cali-

fornia, Central Division, bearing No. 48618, and
that on the said 9th day of August, 1933, notice of
such lien was recorded in the office of the County
Recorder within and for the County of Los Angeles,
State of California, bearing No. 33913; that said
liens now constitute a cloud upon the title of the
plaintiff herein in and to the property described in
the complaint and owned by the plaintiff herein;
that the plaintiff did not know that such lien was
entered against her property, and did not discover
the same until the spring of the year 1937, under
the circumstances hereinafter set out.

XVII.
The court further finds that in the spring of the

year 1937, the plaintiff herein was and still is with-
out funds with which to pay the trust deed held by
the Security First National Bank of Los Angeles
and described in paragraph VIII of these Find-
ings; that the plaintiff in the spring of the year
1937, had completed arrangements [46] for the re-
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newal of said trust deed with the Security First

National Bank of Los Angeles by the terms of

which renewal the said plaintiff was to pay off said

incumbrances in monthly installments stretching

over a period of years; that upon obtaining a title

search upon said premises, the said Security First

National Bank of Los Angeles discovered the lien

filed herein by this defendant and advised the plain-

tiff thereof; the court further finds that this was

the first time that this plaintiff discovered that any

claim whatsoever was being made against this plain-

tiff by reason of any taxes owing by her said hus-

band, Sam E. Rork; that thereupon, the plaintiff

made an attempt to obtain a release of said lien

from the defendant herein and from the Commis-

sioner of Internal Revenue at Washington, D. C,

but that, the said Commissioner and the said Col-

lector herein, refused to release said lien.

XVIII.

The court further finds that because of the in-

ability of the plaintiff to pay said trust deed in

favor of the Security First National Bank of Los

Angeles in one lump sum and because of the exist-

ence of the lien herein and because of the refusal

of the Commissioner of Internal Revenue and the

said Collector, to release said lien, the said Security

First National Bank of Los Angeles, advised the

plaintiff that in view of the existence of the liens

against the property described in the complaint, it

could not, and would not be in a position to renew
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said loan so that the plaintiff could arrange to pay

out the same in monthly installments over a period

of years and thereupon an action was filed in Supe-

rior Court of Los Angeles County entitled " Security

First National Bank of Los Angeles, a national

banking association, Plaintiff, v. Helen W. Rork,

et al., Defendants" bearing No. 421967, for the fore-

closure of said premises described in the complaint

and that the said Security First National Bank of

Los Angeles entered judgment against this plaintiff

for the foreclosure of said premises and that the

said premises were sold on execution sale pursuant

to a decree of foreclosure on the [47] 8th day of

February, 1938, and that the last date on which this

plaintiff can redeem said property from said fore-

closure proceedings will be on the 7th day of Feb-

ruary, 1939.

XIX.

The court further finds that the premises upon

which said foreclosure proceedings were had was

and still is worth the sum of $6500.00 and that the

plaintiff herein is without funds or any means

whatsoever with which to effect a redemption from

said foreclosure proceedings; that the said Security

First National Bank of Los Angeles has offered,

and still is willing to permit this plaintiff to make

a loan whereby the amount owing to it by reason of

said foreclosure proceedings could be paid out in

monthly installments over a period of years but said

bank further advised this plaintiff that it is unable

to do so in view of the lien filed by the defendant



Helen W. Eork 45

herein; the court further finds that this is the only-

way whereby this plaintiff may be able to save her

property described in the complaint, The court fur-

ther finds that the plaintiff has no other property

whatsoever and that unless the defendant herein is

enjoined from enforcing the lien filed in the office

of the United States District Court within and for

the Southern District of California, Central Divi-

sion, and in the office of the County Recorder within

and for the County of Los Angeles, State of Cali-

fornia, heretofore described, the plaintiff will lose

all of her right, title, interest and equity in and to

said property which equity is of the approximate

value of $5,000.00.

And from the foregoing facts, the court draws its

Conclusions of Law as follows

:

CONCLUSIONS OF LAW
I.

That no notice of deficiency, as required by the

statute in such case made and provided, for the cal-

endar year 1928, or for any other year, was ever

mailed to the plaintiff by the Commissioner [48]

of Internal Revenue.

II.

That no valid assessment of any such deficiency

was made against said plaintiff nor against the

property owned by the plaintiff herein and described

in the complaint.
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III.

That the United States Board of Tax Appeals

never acquired jurisdiction of the plaintiff to deter-

mine as against her any deficiency in income taxes

for the calendar year, 1928.

IV.

That the decision and/or judgment entered by the

said Board of Tax Appeals is void as against the

plaintiff herein and that said decision and/or judg-

ment is not a bar to the prosecution of the action

herein by this plaintiff.

V.

That, no estoppel exists against the plaintiff

herein and that the plaintiff is not estopped from

disclaiming any personal liability for said unpaid

taxes.

VI.

That exceptional and extraordinary circumstances

exist entitling plaintiff to relief herein and that the

plaintiff is entitled to a decree perpetually and for-

ever enjoining the defendant, Nat Rogan, Collector

of Internal Revenue for the Sixth Collection Dis-

trict of California, from collecting or attempting

to collect in any manner from the plaintiff herein

the taxes, or any interest thereon, owing from the

said Sam E. Rork or from the plaintiff for the

calenacir year 1 . l'G,! or from in any manner en-

forcing or attempting to enforce the lien heretofore

filed by him in the office of the clerk of the United

States District Court within and for the Southern
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District of California, Central Division and the of-

fice of the County Recorder within and for the

County of Los Angeles, [49] State of California,

nor from enforcing any lien or claim against the

property described in the complaint herein and

owned by the plaintiff; and that the plaintiff is fur-

ther entitled to an order directing and enjoining the

said Nat Rogan, Collector of Internal Revenue for

the Sixth Collection District of California, to file

a release of the lien heretofore filed against this

plaintiff and against the premises described in the

complaint, in the office of the clerk of the United

States District Court within and for the Southern

District of California, Central Division, and in the

office of the County Recorder within and for the

County of Los Angeles, State of California.

Let judgment be entered accordingly this 9th day

of November, 1938.

H. A. HOLLZER
Judge

Approved as to Form.

BEN HARRISON
E. H. MITCHELL
EUGENE HARPOLE
ARMOND MONROE JEWELL

By ARMOND MONROE JEWELL
Attorneys for Defendant.

[Endorsed]: Filed Nov. 1C, >38. [50] ,.<
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In the District Court of the United States Southern
District of California—Central Division

Equity

No. 1326-H

HELEN W. RORK,
Plaintiff,

vs.

NAT ROGAN, Collector of Internal

Revenue for the Sixth Collection

District of California,

Defendant,

DECREE
The above entitled cause having come on regu-

larly for trial at a regular session of the above en-
titled court, sitting as a court of equity, on the
28th day of July, 1938, before the Hon. Harry
A. Hollzer, judge presiding, the plaintiff appearing
by and through her attorney and counsellor, David
Schwartz, and the defendant appearing by and
through his attorneys and counsellors, Ben Har-
rison, E. H. Mitchell, Eugene Harpole and Armond
Monroe Jewell by Armond Monroe Jewell, and evi-
dence having been introduced and the cause having
been argued by coimsel and the court having con-
sidered the briefs submitted by the parties herein,
and the court having made its findings of fact and
stated separately its conclusions of law thereon and
having ordered that judgment be entered accord-
ingly in favor of said plaintiff.
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Now, therefore, it is hereby ordered, adjudged

and decreed that the defendant herein, Nat Rogan,

Collector of Internal Revenue for the Sixth Col-

lection District of California be, and is hereby per-

petually and forever enjoined from collecting or at-

tempting to collect, in any manner, any taxes and

interest thereon for the calendar year 1928, from

this plaintiff and that said Nat Rogan, Collector of

Internal Revenue for the Sixth Collection District

of California be, and is hereby further enjoined

from enforcing or attempting to enforce, as against

the plantiff and as against the property described

in the Complaint, the lien heretofore filed by him

in the office [51] of the clerk of the United States

District Court within and for the Southern District

of California, Central Division, on the 9th day of

August, 1933, bearing No. 48618, and in the office

of the County Recorder within and for the County

of Los Angeles, State of California, on the said 9th

day of August, 1933, bearing No. 33913.

And it is further ordered, adjudged and decreed

that the said Nat Rogan, Collector of Internal Rev-

enue for the Sixth Collection District of California

be and is hereby ordered and enjoined to file in the

office of the clerk of the United States District

Court within and for the Southern District of Cali-

fornia, Central Division, and in the office of the

County Recorder within and for the County of Los

Angeles, State of California, a release of the lien

heretofore filed as against this plaintiff and as

against the premises described in the complaint.
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This 9th day of November, 1938.

H. A. HOLLZER, Judge.

Approved as to form upon the allowance by the

court of the amendment to the prayer of the

amended complaint.

BEN HARRISON,
E. H. MITCHELL,
EUGENE HARPOLE,
ARMOND MONROE JEWELL,

By ARMOND MONROE JEWELL,
Attorneys for Defendant.

Amended Dec. 9, 1938.

HOLLZER, Judge.

Judgment entered Nov. 10, 1938. Docketed Nov.

10, 1938. Book, C. O. 1—Page 209.

R. S. ZIMMERMAN,
Clerk.

. J){ ., WAYNE THOMAS,
Deputy.

[52]
[Endorsed] : Filed Nov. 10, 1938. [53]

[Title of District Court and Cause.]

APPLICATION TO TRIAL COURT FOR
ORDER STAYING ENFORCEMENT

OF DECREE
Comes now the defendant, through his attorneys

undersigned, and respectfully shows to the Court:
That an appeal from the decree entered in said

action on the 10th day of November, 1938 was taken
by the defendant to the United States Circuit Court
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of Appeals for the 9th Circuit, on the 9th day of

December, 1938.

Now, therefore, application is hereby made, pur-

suant to the provisions of Rule 62 (c) (d) (e) of

the Rules of Civil Procedure for the District Courts

of the United States, that an order be made and

entered by this Court staying and suspending the

enforcement and operation of said decree pending

said appeal, particularly that portion of said decree

(a) enjoining the defendant collector from enforc-

ing or attempting to enforce, as against the plaintiff

and the property described in the complaint, the

lien referred to therein, and (b) requiring the de-

fendant collector to file in the office of the Clerk of

the United States District Court and in the office

of the Los Angeles County Recorder, a release of

said lien as against plaintiff and as against said

premises.

In support of this applicat: ,n, defendant not only

relies upon the provisions of said Rule 62(c) (d)

and (e), but also calls the attention of the Court to

Section 613 of the Revenue Act of 1928 which reads

in part as follows:

"(a) Section 3186 of the Revised Statutes,

as amended, is amended to read as follows:

[55]

(c) Subject to such regulations as the Com-

missioner of Internal Revenue, with the ap-

proval of the Secretary of the Treasury, may

prescribe, the collector of internal revenue

charged with an assessment in respect of any

tax
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(i) May issue a certificate of release of the

lien if the collector finds that the liability for

the amount assessed, together with all interest

in respect thereof, has been satisfied or has be-

come unenforceable

;

(2) May issue a certificate of release of the

lien if there is furnished to the collector and

accepted by him a bond that is conditioned upon

the payment of the amount assessed, together

with all interest in respect thereof, within the

time prescribed by law (including any extension

of such time), and that is in accordance with

such requirements relating to terms, conditions,

and form of the bond and sureties thereon, as

may be specified in the regulations;

(3) May issue a certificate of partial dis-

charge of any part of the property subject to

the lien if the collector finds that the fair mar-

ket value of that part of such property remain-

ing subject to the lien is at least double the

amount of the liability remaining unsatisfied

in respect of such tax and the amount of all

prior liens upon such property.

(d) A certificate of release or of partial

discharge issued under this section shall be held

conclusive that the lien upon the property cov-

ered by the certificate is extinguished."

See also Section 509 of the Revenue Act of 1934

which reads as follows:

" Section 3186(c) of the Revised Statutes, as

amended, is amended by adding at the end

thereof the following [56] new paragraph

:
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" (4) May issue a certificate of discharge

of any part of the property subject to the lien

if there is paid over to the collector in part

satisfaction of the liability in respect of such

tax an amount determined by the Commissioner,

which shall not be less than the value, as deter-

mined by him, of the interest of the United

States in the part to be so discharged. In de-

termining such value the Commissioner shall

give consideration to the fair market value of

the part to be so discharged and to such liens

thereon as have priority to the lien of the

United States."

Defendant submits that, except for the method of

removing tax liens provided by Section 3207 of the

revised statutes, the method provided by Section

613 of the Revenue Act of 1928 and Section 509 of

the Revenue Act of 1934 are exclusive; and that,

therefore, the Court was without jurisdiction to

make any order to the effect of which was to de-

stroy, discharge or release said tax lien in whole

or in part, in the case at hand.

In connection with the exclusiveness of the stat-

utory methods referred to above, the Court's at-

tention is called to Subsection (d) of Section 613

of the Revenue Act of 1928, which provides that the

release which the Court, by its decree, has com-

manded the defendant collector to file,
"
shall be

held conclusive that the lien upon the property cov-

ered by the Section is extinguished." Because of

this congressional mandate, performance by the
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collector of the mandatory portion of the injunction,

will completely destroy the effectiveness of the ap-

peal taken by the defendant, and the appeal will

therefore have been useless. In other words, should

the collector now release the lien, as ordered by the

Court, such act must thereafter be held by the

Court to be " conclusive '

' evidence that the lien upon

the property has been extinguished, regardless of

any subsequent decision by the Appellant Court

[57] that this portion of the trial court 's decree was

void for lack of jurisdiction over the subject matter.

In further support of this application, defendant

refers to and makes a part hereof the grounds set

forth in support of its "motion to reopen evidence,

to stay injunction, and modify decree" together

with the points and authorities set forth therein,

which motion is dated December 5, 1938, was filed

herein on December 6, 1938 and denied by the Court

on December 9, 1938.

BEN HARRISON,
United States Attorney.

E. H. MITCHELL,
Assistant U. S. Attorney.

ARMOND MONROE JEWELL,
Assistant U. S. Attorney.

EUGENE HARPOLE,
Special Attorney, Bureau of In-

ternal Revenue.

By E. H. MITCHELL,
376 Pacific Electric Building,

Attorneys for defendant.
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Upon application of one of defendant's counsel,

E. H. Mitchell, the hearing of the above application

is hereby set for two o'clock, P. M. on the 19th day

of December, 1938 and the time for notice thereof

is hereby shortened to two days.

Dated: This 16th day of December, 1938.

paul j. Mccormick,
Judge.

[Endorsed] : Filed Dec. 16, 1938. [58]

[Title of District Court and Cause.]

ORDER TO PRESERVE STATUS QUO
PENDING APPEAL

Whereas, a Decree was entered herein on the

10th day of November, 1938, containing prohibitory

and mandatory injunctive provisions directed to

the defendant, Collector of Internal Revenue, from

which Decree an appeal was taken by said defendant

to the United States Circuit Court of Appeals, for

the Ninth Circuit, on the 9th day of December,

1938; and

Whereas, an application was filed herein by said

defendant appellant on the 16th day of December,

1938, asking for the issuance of an order staying

and 'suspending the enforcement and operation of

said Decree pending appeal, and was heard in open

court at 2:00 o'clock P. M. on the 22nd day of De-

cember, 1938, and then taken under submission,
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Now, therefore, for the purpose of preserving

the respective rights and interests of the parties

and the status quo of the property involved in this

suit pending such appeal and until a decree, final as

to both parties, has been entered herein,

It is hereby ordered:

First. That the plaintiff be, and she hereby is,

authorized to redeem the real property, hereinafter

described, from that certain foreclosure sale thereof

held on the 8th day of February, 1938, pursuant to

a decree of foreclosure and order of sale and for

deficiency judgment, dated January 7, 1938, and

entered and docketed January 10, 1938, in Book 989,

p. 283 of Judgment Records [59] in the office of the

Clerk of the Superior Court of Los Angeles County,

California, in that certain action entitled Security

First National Bank of Los Angeles, plaintiff, vs.

Helen W. Rork, Los Angeles Trust and Safe De-

posit Company, as Trustee, I. Magnin & Company,

a corporation, United States of America, et al., de-

fendants, and numbered in said court 421967. The

said real property, and the improvements thereon

are situated in the City of Beverly Hills, County of

Los Angeles, State of California, and are particu-

larly described as follows, to-wit:

Lot 18 of Block 2 in Tract Number 4794 as

per map recorded in Book 45, Page 50 of Maps
in the office of the County Recorder of said

County.

Second. That since it will be necessary for plain-

tiff to borrow the money with which to make such
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redemption, and since the lender of such funds will

require a first lien upon said premises to secure

the payment of its loan, this Court declines to stay

that portion of its said decree requiring the de-

fendant to execute and file a release of the tax lien

as against said property, which lien at present con-

stitutes a cloud upon the title of same, but such re-

lease of said property only from such lien, shall be

executed and filed only at the time and in the man-

ner as hereinafter provided.

Third. That for the purpose of financing such

redemption, the necessary expenses incurred in con-

nection therewith, and the initial upkeep of said

property, the plaintiff is hereby authorized to bor-

row not in excess of the sum of $2,000.00, execute a

note for said sum bearing interest at the lowest

available rate, and execute and acknowledge a mort-

gage or deed of trust upon said premises, securing

the payment thereof, upon the terms and conditions

currently preaviling and required by responsible

lending corporations in Los Angeles County, Cali-

fornia.

Fourth. That in the event plaintiff exercises the

foregoing authority, she shall concurrently, with

the execution of said mortgage or deed of trust,

execute and acknowledge a grant deed conveying

said premises to Alfred S. Menick, Trustee, [60]

hereby appointed by the court to carry out the

terms and conditions of this order.

Fifth. In the event that the plaintiff exercises

the foregoing authority, the certificate of redemp-



58 Nat Bogan, Collector, etc. vs.

tion procured by her, the defendant's release of said

property from said tax lien, the mortgage or deed

of trust executed by plaintiff to secure said loan,

and said grant deed to Alfred S. Menick, Trustee,

shall be concurrently presented to the Eecorder of

Los Angeles County, California, for filing with in-

structions to record and file said documents in the

following order, to-wit:

1. Said Certificate of Redemption;

2. Said release of tax lien

;

3. Said mortgage or deed of trust securing said

loan; and

4. Said grant deed to Alfred S. Menick, Trustee.

Sixth. That any excess funds remaining after

the redemption of said property and the payment

of the expenses incidental to the drafting and re-

cording of the foregoing documents and any neces-

sary escrow expenses incidental thereto, shall be, im-

mediately after such recordation, paid over to said

Alfred S. Menick, Trustee, by said lender, or other

person having custody of the same, and such excess

funds shall become a part of the trust estate hereby

created. Said Trustee shall thereafter, pending

said appeal and subject to the further order of the

Court, be charged with the administration of said

property, shall collect the rents therefrom, and pay
out of the trust funds in his possession all taxes

assessed against the same, interest upon said loan,

fire insurance premiums, and any other expenses

necessary to maintain the same in a suitable condi-

tion for rental purposes.
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Seventh. That said trustee, and/or his successor

trustee duly appointed by the court, shall for such

services be paid five per cent of the gross income

derived from said property while he is in office

and charged with the administration of [61] this

trust. Such compensation shall be payable only out

of the income derived from said property, including

the initial excess, if any, of the borrowed funds re-

ceived by such trustee as aforesaid.

Eighth : That said Trustee shall keep an accurate

written account of his receipts and disbursements

in connection with his administration of this trust,

and shall make a written annual report thereof to

this court until the termination of this trust, at

which time a final report thereof shall be submitted.

Said trustee, and any successor trustee appointed

by the court, shall file herein a bond to be approved

by the court in the penal sum of twice the estimated

gross annual rentals of said premises, to-wit, the

sum of $1,000.00 conditioned upon his faithful per-

formance of the duties of his office.

Ninth. In the event that said decree herein, from

which the defendant Collector has appealed, shall

be affirmed and/or shall otherwise and without mod-

ification become a final decree of this court, then,

but not before, the Trustee shall execute, acknowl-

edge and deliver to plaintiff a grant deed conveying

to her said premises and shall account to her, sub-

ject to the approval of this court, for the funds of

the estate then in his possession. In the event that
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said decree herein, from which the defendant has

appealed, shall be reversed and a different decree

in all respects in favor of the defendant shall be

entered pursuant to the mandate of the Appellate

Court and shall become final, then, but not before,

said Trustee shall execute, acknowledge and deliver

to the United States Commissioner of Internal Rev-
enue in trust for the United States of America, his

deed conveying said premises, and account, subject
to the approval of the court, to said Commissioner
for the trust funds then in his possession.

In the event that this court's said decree, as fi-

nally entered herein, should enjoin and restrain the
defendant Collector from collecting or attempting
to collect from the plaintiff the tax [62] herein in-

volved, and should not enjoin or restrain the Col-
lector from enforcing or attempting to enforce the
Government's claimed lien upon said property, and
should not contain an order requiring the said de-
fendant Collector to release said property from said
lien, the above named trustee shall retain said prop-
erty and continue with the administration of his
trust until the further order of this court.

Tenth. In the event that the plaintiff exercises
the authority herein above conferred and shall ex-
ecute a mortgage or deed of trust securing the pay-
ment of the redemption funds borrowed by her after
the defendant's release of said tax lien, then the re-
spective rights and interest in and to said property
of the plaintiff and of the Government shall be sub-
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ordinate to the lien of the lender of said redemption

funds.

Dated: January 14, 1939.

H. A. HOLLZER,
Judge.

[Endorsed] : Filed Jan. 14, 1939. [63]

[Title of District Court and Cause.]

CLERK'S CERTIFICATE

I, R. 8. Zimmerman, Clerk of the District Court

of the United States for the Southern District of

California, do hereby certify the foregoing; volume

consisting of 69 pages, numbered from one to 69

inclusive, contains a full, true and correct copy of

Amended Complaint; Answer to Amended Com-

plaint; Affidavits of Helen W. Rorak, E. T. Brew-

ster, and A. J. Coover ; Order of Aug. 9, 1938 amend-

ing Amended Complaint; Memorandum of Conclu-

sions of the Court; Stipulation and order Amend-

ing Complaint; Motion to Reopen; Findings of Fact

and Conclusions of Law ; Amended Decree, Applica-

tion to Trial Court for order stating enforcement

of Decree; Order to preserve status quo pending

appeal; Notice of Appeal; Three Orders extending

time to file record and docket cause ; and Designa-

tion of Record on Appeal and Order for transmittal

of Exhibits, which together with Reporter's Tran-

script and Exhibits transmitted herewith (under
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separate cover) constitute the record on Appeal to

the United States Circuit Court of Appeals for the

Ninth Circuit;

In testimony whereof, I have hereunto set my
hand and affixed the seal of the District Court for

the Southern District of California, this 8th day of

March, in the year of our Lord One thousand nine

hundred and thirty-nine, and of the Independence

of the United States the One hundred and sixty-

third.

[Seal] R. S. ZIMMERMAN,
Clerk of the District Court of the United States

for the Southern District of California.

By EDMUND L. SMITH,
Chief Deputy Cleric.

[Endorsed]: No. 9120. United States Circuit

Court of Appeals for the Ninth Circuit. Nat

Rogan, Collector of Internal Revenue for the Sixth

Collection District of California, Appellant, vs.

Helen W. Rork, Appellee. Transcript of Record.

Upon Appeal from the District Court of the United

States for the Southern District of California, Cen-

tral Division.

Filed March 9, 1939.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 9120

NAT ROGAN, Collector of Internal

Revenue for the Sixth Collection

District of California

Appellant

HELEN W. RORK
Appellee

STIPULATION AS TO THE PORTIONS OF
THE RECORD ON APPEAL WHICH ARE
MATERIAL.

Pursuant to Rule 19, Subdivision 6 of the Rules

of Procedure of the above entitled court, in lieu of

the designation of the portions of the record on ap-

peal material to the issues on appeal in this cause

heretofore filed by the appellant with the above

entitled court, it is hereby stipulated by and between

the parties hereto through their respective counsel

that the following portions of the record on appeal

shall be deemed material to deciding the issues on

appeal

:

1. Amended Complaint.

2. Answer to Amended Complaint,

3. Stipulation and Order Amending Prayer of

Amended Complaint.

4. Findings of Fact and Conclusions of Law.

5. Memorandum of Conclusions of Judge Harry

Harry A. Hollzer.
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6. Stipulation Amending Decree.

7. Decree as Amended.

8. Motion to Reopen Evidence, to Stay Injunc-

tion and Modify Decree, and Exhibit A at-

tached thereto.

9. Minutes of Court of Judge Harry A. Hollzer,

December 9, 1938, denying said Motion.

10. Application to Trial Court for Orders Stay-

ing Enforcement of Decree.

11. Order to Preserve Status Quo Pending Ap-

peal.

12. In lieu of the testimony adduced from the

witnesses and the exhibits introduced into

evidence, please print the stipulation marked

Exhibit "A" and attached hereto.

Dated : March 30, 1939.

BEN HARRISON,
United States Attorney.

E. H. MITCHELL,
Asst. U. S. Attorney.

ARMOND MONROE JEWELL,
Asst. U. S. Attorney.

EUGENE HARPOLE,
Spec. Atty., Bureau of Internal

Revenue.

By
Attorneys for Appellant.

DAVID SCHWARTZ,
Attorney for Appellee.
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[Title of Circuit Court of Appeals and Cause.]

STIPULATION

EXHIBIT "A"

(STATEMENT OF EVIDENCE)

It is hereby stipulated by and between the par-

ties hereto through their respective counsel that the

following is a true statement of the evidence ad-

duced from the testimony of the witnesses and the

exhibits in above-entitled case and may be used in

lieu thereof:

On February 21, 1929, there was filed a joint in-

come tax return on Form No. 1040, for the calendar

year 1928 under the name of "Sam E. Rork and

wife". The return was signed by Sam E. Rork

only. The address shown on said return was 623

N. Maple Drive, Beverly Hills, California. At all

times herein mentioned until date of his death July

31, 1933, Sam E. Rork and the plaintiff were hus-

band and wife.

Listed on said return was $19,500.00 as "salary

First Natl. Pictures, Burbank, Calif." Also listed

thereon was nearly $100,000.00 of other income

which was the separate property of Sam E. Rork

with losses, interest paid and traveling expenses

amounting to approximately $111,000.00.

On the 6th day of February, 1931, the Internal

Revenue Agent in Charge at Los Angeles, trans-

mitted the report of field examination to the Com-

missioner concerning the above return. Said re-

port contained a number of letters and statements,
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the pertinent portions of which are hereinafter set

forth.

Said report had attached thereto a letter ad-

dressed and reading in part as follows

:

"Sam E. Rork,

c/o A. J. Coover,

Tec. Art Studios of Calif.,

Los Angeles, Calif.

Sir:

Inclosed herewith you will find copy of re-

port covering examination recently made by a

representative of this office, concerning your

income tax liability, which is furnished for your

information and files. The original of this re-

port has been forwarded for final action to the

Commissioner of Internal Revenue at Wash-
ington, D. C."

Also attached to such report was a report of an

examination by an examining officer reading in part

as follows:

"In re: Sam E. Rork,

c/o A. J. Coover,

Tec-Art Studios of Calif.,

Los Angeles, Calif.

Internal Revenue Agent in Charge,

Los Angeles, California.

An examination of the books and records of

the above named (Individual, ) for the year

1928 discloses the following in connection with

the income tax liability:
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Summary

Additional District in

YearB Tax Overassessment Penalties Which Filed

1928 9,684.78 6th California.

Nature of Business: Motion Picture Pro-

ducer."

Also attached thereto was a statement of total

tax liability as prepared by examining officer, Allan

C. Custiss, reading in part as follows

:

"Sam E. Rork,

c/o A. J. Coover,

Tec-Art Studios of Calif.,

Name
Los Angeles, California.

Statement of Total Tax Liability

Adjustments Proposed Correct

Tax Previously in Accompanying Report Tax

Year Assessed Deficiency Overassessment Liability

1928 $ $9,684.78 $~~ $9,684.78

Totals 9,684.78 9,684.78"

The preliminary Statement attached to such Rev-

enue Agent's report read in part as follows:

'
'Preliminary Statement

The cause of the additional tax is the partial

disallowance of the deductions" loss on liqui-

dation Sam E. Rork, Inc.

The taxpayer is a motion picture producer

and the first half of the year 1928 his entire

time was so devoted, the latter half of the year

under examination he was ill.

Taxpayer is a married man and lived with

his wife during the entire year 1928.
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The findings were discussed with taxpayer's

accountant, A. J. Coover and the individual who
prepared the return, D. T. Lanier. They both

agreed that the adjustments made are in ac-

cordance with the taxpayer's records and they

would advice him to sign agreement. Taxpayer
is now in New York City and his stay there is

somewhat indefinite. Inasmuch as the return

was filed February 20, 1929, it is thought in-

advisable to wait for taxpayer to return to Los
Angeles to secure agreement.*******
The taxpayer stated that he being the ma-

jority stockholder assumed all assets and liabili-

ties of the Corporation and when the affairs

of the corporation were wound up on the 19th
of November 1928 it was up to him to pay all

the outstanding bills. The taxpayer has failed

to show how and in what years these liabilities

were met. The taxpayer and his accountant
contend that inasmuch as the corporation sus-

tained a loss, the taxpayer being majority stock-

holder, he was entitled to the loss since he had
to make such losses good."

Thereafter under date of February 14, 1931, there
was mailed by the Commissioner of Internal Rev-
enue a deficiency letter declaring a deficiency of

$9,677.28. This letter was addressed as follows:
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"Sam E. Rork and Wife,

c/o A. J. Coover,

Tec. Art Studios of California,

Los Angeles, California.

The deficiency arose by the disallowance of losses

claimed on the return by Sam E. Rork which was

alleged to have arisen out of a motion picture enter-

prise that was the separate property of Sam E.

Rork.

On April 10, 1931, a petition to the Board of Tax

Appeals, signed by both Sam E. Rork and Helen

W. Rork, was filed petitioning for a redetermina-

tion of the deficiency set forth by the Collector of

Internal Revenue in his notice of deficiency. The

petition was entitled and read in part as follows

:

"United States Board of Tax Appeals

Docket No

SAM E. RORK and WIFE
Petitioner.

v.

COMMISSIONER OF INTERNAL
Revenue,

Respondent.

PETITION

The above named petitioners hereby petition

for a re-determination of the deficiency set

forth by the Commissioner of Internal Revenue

in his notice of deficiency, IT:AR:E-1 HBR-
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60D, dated February 14, 1931, and as a Basis

of their proceeding allege as follows:

1. The petitioners are individuals (husband
and wife) with residence at Los Angeles, Cali-

fornia (c/o A. J. Coover, Tec. Art Studios of

California).

2. The notice of deficiency (a copy of which
is attached and marked Exhibit "A") was
mailed to the petitioners on February 14, 1931.

3. The taxes in controversy are income taxes
for the calendar year 1928 and for $9,677.28.*******

(Signed) SAM E. RORK,
Petitioner.

(Signed) HELEN W. RORK,
Petitioner.

State of California

County of Los Angeles—ss.

Sam E. Rork and Helen W. Rork, being duly
sworn, say that they are the petitioners above
named; that they have read the foregoing pe-

tition and are familiar with the statements con-

tained therein, and that the facts stated are
true, except to those facts stated to be upon in-

formation and belief, and those facts they be-

lieve to be true.

(Signed) SAM E. RORK
(Signed) HELEN W. RORK
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Subscribed and sworn to before me this 11th

day of April, 1931

(Signed) BENJ. F. HERSOM
Notary Public in and for the County of Los

Angeles, State of California"

Under date of April 13, 1931, a post card acknowl-

edging receipt of the petition was mailed, said post

card being addressed as follows:

"Sam E. Rork,

c/o A. J. Coover,

1541 No. Detroit Street,

Los Angeles, Calif."

The back of the card stated:

"NOTICE OF RECEIPT OF PAPERS

United States Board of Tax Appeals

Washington

Proceeding: SAM E. RORK and WIFE

Docket No. 56251"

Under date of September 8, 1931, a notice of the

filing of an answer by the Commissioner of Internal

Revenue to the petition was sent and received.

The notice was addressed as follows

:

"Sam E. Rork,

c/o A. J. Coover,

Tec. Art Studios of Calif.

Los Angeles, Calif."

Thereafter under date of May 6, 1932, a letter

signed by W. S. Tandrow, Representative, Special

Advisory Committee of the Los Angeles office of the
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Bureau of Internal Revenue, was mailed and re-

ceived, said letter being addressed and reading as

follows

:

"Mr. Sam E. Rork,

c/o A. J. Coover,

1541 No. Detroit St.,

Los Angeles, California

Sir:

Reference is made to your petition bearing

Docket No. 56,251, filed with the United States

Board of Tax Appeals in connection with an

income tax deficiency for the year 1928.

In examining the case in connection with the

petition to the Board, it appears that a confer-

ence may be advisable for the purpose of en-

deavoring to arrive at a satisfactory settlement

of the case and thus avoid the necessity of a

trial before the Board. Upon request, such a

conference will be arranged before a representa-

tive of the Special Advisory Committee at Los

Angeles, California on a convenient date in the

near future.

If a conference is requested, the Committee

requires that evidence not heretofore presented

to the Bureau on which you will rely in support

of such proposal for settlement as may be sub-

mitted, shall be filed with the representative of

the Committee at least five days prior to the

date of the conference.

If you do not desire a conference or do not
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request one within ten days from the date of

this letter, it will be assumed that you prefer

to have the case proceed to trial before the

United States Board of Tax Appeals.

Further correspondence should be addressed

to the undersigned, Fourth Floor, 939 South

Broadway, Los Angeles, California.

Respectfully,

W. S. TANDROW,

W. S. TANDROW,
Representative, Special Advisory Committee."

WST: McM

Thereafter, Sam E. Rork attended a conference

with Mr. Tandrow pursuant to the letter from Tan-

drow to him, as above set forth, and after this con-

ference he signed an "agreement to stipulate" with

reference to the subject matter then pending before

the Board of Tax Appeals. This agreement was

signed by Sam E. Rork only. The "agreement to

stipulate" read as follows:

"AGREEMENT TO STIPULATE

SA:WHL
WST

In re: Sam E. Rork and Wife

Los Angeles,, California

Docket : No. 56,251

Year: 1928

The undersigned petitioner herein- agrees to

stipulate with the General Counsel of the Bu-
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reau of Internal Revenue to the entry of an

order by the United States Board of Tax Ap-

peals approving the Commissioner's deter-

mination for the calendar year 1928 disclosing

a deficiency in tax amounting to $9,677.28 stated

in a notice dated February 14, 1931.

SAM E. RORK
Date: March 10, 1933."

Such agreement to stipulate was accompanied by

the following report signed by three members of

the Special Advisory Committee and Mr. W. S.

Tandrow as Chairman.

"Special Advisory Committee

SA:WHL
WST

In re : Mr. Sam E. Rork & Wife,

Fox Film Corporation

Hollywood, California

Represented by: Petitioner, Pro se.

Docket: No. 56,251

Year: 1928

Mr. Commissioner:

The above-entitled case, in which an appeal is

pending before the United States Board of Tax

Appeals in respect to a deficiency in tax amount-

ing to $9,677.28 as indicated in a notice dated

February 14, 1931 symbols IT:AR:E1:HBR
has been considered by the Committee.
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In response to a request a conference was

granted at Los Angeles, California, on March

10, 1933, to afford the petitioner an opportunity

to submit a proposal for settlement with a view

of avoiding a trial before the Board.

At the conference so held the petitioner's

representative proposed a settlement by stipu-

lation on the basis of the deficiency imputed in

the above-mentioned deficiency notice. A signed

agreement so to stipulate is attached.

In view of the above, it is recommended that

the petitioner's proposal be accepted and that

the General Counsel take appropriate steps to

have the case disposed of before the Board."

On April 5, 1933, General Counsel, Treasury De-

partment, Bureau of Internal Revenue, Washing-

ton, mailed a letter which was addressed and read

as follows:

"Mr. Sam E. Rork

c/o A. J. Coover,

Tec. Art Studios of California,

Los Angeles, California

Sir:

In re: Appeal of

Sam E. Rork and Wife,

Los Angeles, California

Docket No. 56251.

There is transmitted herewith for your con-

sideration, the original, together with two copies
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of a proposed stipulation in the above-entitled

appeal.

If this stipulation is satisfactory it is sug-
gested that the original and one copy thereof
be signed by the petitioners and returned to

this office for signing on behalf of the Commis-
sioner and filing with the Board of Tax Ap-
peals.

The unpaid portion of the tax liability shown
in the attached stipulation does not include
statutory interest. Such interest is to be paid
in addition to the sum stipulated, and the
amount of the interest will be determined by
the Collector.

Respectfully,

C. M. CHAREST,
General Counsel.

RWW
Ends.

Original and two copies

of stipulation."

Thereafter, on May 13, 1933, the following letter
was sent by the General Counsel, Treasury Depart-
ment, Bureau of Internal Revenue, Washington, be-
ing addressed and reading as follows

:
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"Mr. Sam E. Rork,

c/o A. J. Coover,

Tec. Art Studios of California,

Los Angeles, California

Sir:

In re: Appeal of

Sam E. Rork and Wife,

Los Angeles, California

Docket No. 56251.

Reference is made to a letter from this office

to you dated April 5, 1933, transmitting a pro-

posed stipulation in the above-entitled appeal

for the consideration and signature of the pe-

titioners.

It is noted that the stipulation returned by

you was signed only by yourself. Inasmuch as

it appears that the appeal was filed on behalf

of yourself and wife, it is the opinion of this

office that the stipulation should bear both sig-

natures. Accordingly, the original and one

copy of the stipulation are returned herewith

in order that the signature of Helen W. Rork

may be affixed thereto.

Respectfully,

C. M. CHAREST,
General Counsel.

RWW
Eucls.

Original and ore copy

of stipulation."
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On May 29, 1933, a stipulation signed by both

Sam E. Rork and Helen W. Rork was filed with

the Board of Tax Appeals. The stipulation read

as follows:

"United States Board of Tax Appeals

Docket No. 56251.

SAM E. RORK and WIFE,
Petitioners.

vs.

COMMISSIONER OF INTERNAL
REVENUE,

Respondent.

STIPULATION

It is hereby stipulated and agreed between

the above-named petitioners and C. M. Charest,

General Counsel, Bureau of Internal Revenue,

counsel for the above-named respondent, that

there is due from petitioners for the year 1928

a deficiency in Federal income tax in the amoimt

of $9,677.28, and that the Board may enter an

order accordingly.

It is agreed that the said deficiency may be

assessed and collected immediately after the

issuance of the Board's order of redetermina-

tion without regard to the restrictions, if any,
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contained in the Revenue Acts of 1926, 1928

and 1932.

(Signed) SAM E. RORK,
Petitioner.

(Signed) HELEN W. RORK,
Petitioner.

(Signed) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue, Counsel

for Respondent."

RWW/vgs 4/4/33.

This was the same stipulation which was originally

signed by Sam E. Rork only and which was re-

turned by General Counsel as indicated in his letter

of May 13, 1933, above set out.

Thereafter under date of June 6, 1933, a decision

was rendered and entered by the Board of Tax Ap-

peals, pursuant to the above stipulation as follows:

"United States Board of Tax Appeals

Docket No. 56251

SAM E. RORK and WIFE
Petitioner

v.

COMMISSIONER OF INTERNAL
Revenue

Respondent

DECISION

Under written stipulation by counsel for the

parties in the above-entitled proceeding and

filed with the Board on June 1, 1933, it is
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ORDERED and DECIDED: That there is
a deficiency in tax for the year 1928 in the
amount of $9,677.28.

Entered Jim. 6, 1933."

This decision has never been altered, modified, set
aside or appealed from.

This deficiency was assessed on the June 1933
assessment roll by the Commissioner of Internal
Revenue against

''8am E. Rork and Wife
c/o A. J. Coover Tec Art Studios of Cal
Los Angeles Cal"

The assessment list was received by the Collector
of Internal Revenue for the Sixth Collection Dis-
trict of California on June 23, 1933, and thereupon
on August 9, 1933 said Collector filed a notice ofTax Lien, in the form required by law, both with
he Clerk of the United States District Court for
the Southern Judicial District of California, andwi h the County Recorder of Los Angeles County,
California, against

"Sam E. Rork and Wife,
c/o A. J. Coover,

4061% Oakwood Ave.,

Los Angeles, Calif."

Plaintiff acquired the premises described in the
complaint by grant deed dated January 27 1930from Richard T. Chown and Deane Chown, his
wife. This grant deed was recorded on the 24th
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day of February, 1930 in Book 9794, Page 65 of

Official Records, Los Angeles County, California.

On the same date, Sam E. Rork executed a quit

claim deed to the plaintiff of the property described

in the complaint which deed contained the following

provision

:

"This deed is given to carry out the mutual

agreement of the parties hereto ; that said prop-

erty shall become vested in the grantee as her

sole and separate property, free from all in-

terest, title or claim of the grantor now exist-

ing or which may hereafter arise by reason of

marital relation of said parties, and is so ac-

cepted by the grantee whose signature is sub-

scribed in confirmation."

The quit claim deed was recorded on the 24th day

of February, 1930, in Book 9794, Page 64 of Offi-

cial Records, Los Angeles County, California.

The transfer of the property from the Chowns

to the plaintiff was acquired in this manner: Sam
E. Rork and the plaintiff sold to the Chowns a

house on North Maple, Beverly Hills, California,

in which the plaintiff and Sam E. Rork had an

equity paid for with salary earnings of Sam E.

Rork. Prior to this transfer, the plaintiff and her

husband made their home on this property. In

exchange for the equity of the plaintiff and Sam
E. Rork in the house on North Maple in Beverly

Hills, Richard T. Chown and Deane Cho\vn, ex-

ecuted the grant deed dated January 27, 1930 arid
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more particularly described above. There was no
consideration paid by plaintiff to Sam E. Rork for
either the transfer from the Chowns to the plain-

tiff nor for the quit claim deed from Sam E. Rork
to the plaintiff.

Sam E. Rork died July 31, 1933 and at the time
of his death left no estate either separate or com-
munity and the plaintiff received no property from
the deceased at the time of his death.

On or about December 17, 1930, the plaintiff ex-
ecuted and delivered to the Security First National
Bank of Los Angeles, a promissory note in the
sum of $4,000.00 bearing interest at the rate of 7%
and the promissory note was secured by a trust
deed on the property described in the complaint,
which trust deed was recorded on December 19,
1930, in Book 10576, Page 24 of Official Records,'
Los Angeles County, California, and upon which
there was owing at the time of trial of the above
entitled cause, a balance in the smn of $1200.00
with accrued interest in the amount of $18.00 to
June 17, 1937, and at the rate of 7% per annum
until paid.

During the year 1937, the plaintiff was and at
the time of trial still was without funds to pay the
trust deed held by the Security First National Bank
of Los Angeles as previously disclosed. The plain-
tiff is without funds whatsoever and is dependent
upon her daughter for support. During the year
1937, the plaintiff had completed arrangements for
the renewal of said trust deed by the Security First
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National Bank of Los Angeles, by the terms of

which renewal plaintiff was to pay off said encum-

brances in monthly installments stretching over a

period of years. After obtaining a title search upon

said premises, the Security First National Bank

of Los Angeles discovered the lien filed herein by

the Collector of Internal Revenue as above described

and advised the plaintiff of the existence of this

lien for unpaid income taxes. This was the first

time that the plaintiff discovered or knew that any

claim was being made against the plaintiff for un-

paid taxes. The plaintiff made an attempt to ob-

tain a release of the lien from the Collector and

from the Commissioner of Internal Revenue, Wash-

ington, D. C, but the Commissioner and the Col-

lector refused to release the said lien.

Because of the inability of the plaintiff to pay

the trust deed in one lump sum, and because of the

existence of the lien, and because of the refusal of

the Commissioner of Internal Revenue and/or Col-

lector to release said lien, the Security First Na-

tional Bank of Los Angeles advised the plaintiff

that it could not renew 1 lie loan upon the property

described in the complaint so that the plaintiff could

repay the unpaid balances in monthly installments

over a period of years. Thereafter, the Security

First National Bank of Los Angeles brought an

action of foreclosure of the deed of trust on said

premises and the premises described in the com-

plaint and judgment was entered against the plain-

tiff and the premises were sold on execution pur-
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suant to the decree of foreclosure on February 8,

1938. Under the terms of the sale, the last day

that plaintiff could redeem the property from the

foreclosure proceedings was February 7, 1939.

The premises upon which the foreclosure pro-

ceedings were had were worth $6500.00 and plain-

tiff was at the time of the trial and still is without

funds or any means with which to effect a redemp-

tion from the foreclosure proceedings. The Se-

curity First National Bank was at the time of trial

and still is willing to arrange for the payment of

the balance of the money owing under the deed of

trust to be paid in monthly installments over a pe-

riod of years if the lien heretofore described and

filed by the Commissioner of Internal Revenue and

Collector for the unpaid taxes as set forth is in

some manner released. Unless the lien is removed,

the plaintiff will lose all her right, title and equity

in the property which equity is of the approximate

value of $5,000.00.

The Plaintiff,

HELEN W. RORK,

Testified

:

That during the year 1928, she was a house-

wife
;
that she never had prior to that time made

out an income tax return ; that she never helped

her husband make out an income tax return;

that she never had any discussions with her

husband about making out an income tax re-

turn; that Mr. Rork never made any remarks



Helen W. Rork 85

(Testimony of Helen W. Rork.)

to her concerning the making out of an income

tax return; that she did not sign the income

tax return for the year 1928.

That after January, 1930, (the date of the

sale of the house on North Maple in Beverly

Hills) and until July, 1932, she did not main-

tain any particular United States mailing ad-

dress with the post office authorities; that she

imagined she would give a change of residence

card to the postal authorities when she moved

but she does not remember whether she did

or didn't, however, undoubtedly she did; that

one, A. J. Coover was employed during the

year 1928, and for several years prior thereto,

by Sam E. Rork, in the capacity of bookkeeper,

accountant and auditor; that subsequent to

February, 1930, and until the time of his death,

the permanent mailing address of Sam E. Rork

was in care of A. J. Coover at the various mail-

ing addresses of the latter; that she never re-

ceived any mail through A. J. Coover of any

nature whatsoever and that A. J. Coover never

acted on her behalf and was never in her em-

ploy; that she did not receive any registered

mail from the Commissioner of Internal Rev-

enue with reference to the deficiency described

in the complaint during the year 1931 at 121

N. Oakhurst, Los Angeles, California, or at any

other address; that she was at no time notified
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(Testimony of Helen W. Rork.)

or advised by her husband that any such notice

had been received.

That at the time that she signed the Petition

before the Board of Tax Appeals she was not-

familiar with the contents thereof and did not

read the same and did not have the advice of

counsel and was not aware that she was a party

to any proceedings before the United States

Board of Tax Appeals involving any income

tax liability for the year 1928, and did not in

fact know that she was signing a Petition to

the Board of Tax Appeals; that at such time

her husband advised her that she was required

to sign said papers as his wife.

That on or about the 13th day of May, 1933,

at Los Angeles, California, Sam E. Rork re-

quested that she sign some papers; that such

paper actually was the stipulation upon which

was predicated the decision of the Board of Tax

Appeals herein involved but that at the time

thereof, she did not know, and did not read,

the contents of said Stipulation and did not

have the advice of coimsel and did not know
that she, in effect, signed a Stipulation for a

deficiency tax for the year 1928 ; that she signed

the same at the request of her husband upon
the receipt by him of a letter from the General

Coimsel, Bureau of Internal Revenue, as set

forth above.
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(Testimony of Helen W. Rork.)

That during the month of January, 1930, and

for several years prior thereto, she lived with

her husband, Sam E. Rork, at 623 N. Maple

Ave., Los Angeles, California; that in the month

of February, 1930, she moved to the Lido Apart-

ments at the corner of Yucca and Wilcox, Los

Angeles, California, and lived there with her

daughter until February, 1931; that in the

month of February, 1931, she moved to the

home of Mrs. Charles Brady, at 850 S. Spald-

ing, Los Angeles, California, and lived with

her until July, 1931 ; that in the month of July,

1931, she moved to the home of Mr. and Mrs.

Arthur Daly, at 132 S. Wilton Dr., Los An-

geles, California, at which place she resided

until September, 1931 ; that since September,

1931, and until June, 1932, she resided at the

Langdon Apartments; that since July, 1932,

she resided with her husband, Sam E. Rork,

at 121 N. Oakhurst, Los Angeles, California,

until the death of her husband on July 31, 1933 •

that this address is the address of the property

described in the complaint; that Sam E. Rork

left no estate or property whatsoever, and no

estate was ever probated in this, or any other

County.
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MR. A. J. COOVER
Testified

:

That during the year 1928 and for eight years

prior thereto, he was employed by Sam E. Rork

and Sam E. Rork Productions in Los Angeles,

California, in the capacity of bookkeeper, ac-

countant and auditor; that he was familiar

with Sam E. Rork's personal business matters

and investments; that D. T. Lanier, (now de-

ceased), a tax accountant, prepared Sam E.

Rork's income tax return for the year 1928;

that he, Coover, was in possession of all the

income and expenditure data used in preparing

said return and furnished same to Lanier for

use in its preparation ; that he gave to said

Lanier statements of purchases and sales of

stocks purchased and sold by Sam E. Rork;

that he was never employed by and never acted

as agent of Helen W. Rork and that all of the

exhibits introduced herein which came in care

of A. J. Coover, were delivered to Sam E. Rork
personally; that he at no time delivered any
mail so addressed or any other mail to the

plaintiff herein.

WALTER S. TANDROW,
Technical advisor in charge of the technical

staff of the Bureau of Internal Revenue in Los

Angeles, California, testified as follows:
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(Testimony of Walter S. Tandrow.)

That when a petition is tiled by a husband

and wife it constitutes a single petition and in

our parlance we speak of that as "petitioner",

not necessarily in the plural.

Dated: March 30, 1939.

DAVID SCHWARTZ,
Attorney for Appellee.

BEN HARRISON,
United States Attorney.

E. H. MITCHELL,
Asst. IT. S. Attorney.

ARMOND MONROE JEWELL,
Asst. IT. S. Attorney.

EUGENE HARPOLE,
Spec. Atty., Bureau of Internal Revenue.

By ARMOND MONROE JEWELL
Attorneys for Appellant.

[Endorsed]: Filed March 31, 1939, Paul P.

O'Brien, Clerk.
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[Title of Circuit Court of Appeals and Cause.]

CONCISE STATEMENT OF POINTS RELIED
UPON BY APPELLANT ON APPEAL

Pursuant to Rule 19, Subdivision 6, of the Rules

of Practice of the above entitled Court, appellant

relies upon the following points on appeal:

(1) That the Court has no jurisdiction in a suit

against the Collector to order the appellant to re-

move a lien which is the Property of the United

States, because Section 3207 of the Revised Statutes

proAddes for the exclusive method for the removal

of such liens, and the Collector is not a proper party

to such an action.

(2) That the liability of -the plaintiff for the

tax was adjudicated by the Board of Tax Appeals

decision, and the Court had no jurisdiction or erred

in permitting collateral attack upon the judgment

of the Board of Tax Appeals.

(3) That the existence of the lien of the United

States was adjudicated by the Superior Court of

the County of Los Angeles in the foreclosure pro-

ceedings, and, therefore, the Court had no juris-

diction or erred in permitting a collateral attack

upon that judgment. (Plf. Ex. H.)

(4) That the Court erred in not granting ap-

pellant's motion to dismiss made in open court at

the conclusion of the introduction of the exhibits.

(5) That the Court erred in Paragraph IX of

the Findings of Fact in finding that at the time the

deficiency notice was mailed to the taxpayers. A. J.
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Coover was not in the employ of Sam E. Rork ill

sofar as the said finding implies that the said A. J.

Coover was not the duly authorized agent for Sam

E. Rork for the receipt of mail addressed to Sam

E. Rork, and such a finding was contrary to the

evidence. (R. p. 43.)

(6) That the Court erred in Paragraph IX of

said Findings of Fact in finding that the appellee

did not receive a deficiency notice and that such a

finding is contrary to the evidence. (R. p. 43.)

(7) That the Court erred in Paragraphs X and

XII of the Findings of Fact in finding that the ap-

pellee signed and verified the petition for redeter-

mination of the deficiency income tax or the stipu-

lation to the Board of Tax Appeals, in ignorance

as to the contents thereof, and the meaning and

effect, and that she signed the same in the belief that

they pertained only to income taxes of her husband

and in reliance upon his assurance that they were

with regard to his income tax; that such findings

are not supported but are controverted by the evi-

dence in the case. (R. p. 44 & p. 45.)

(8) That the Court erred in Paragraphs X and

XII of the Findings of Fact in finding that the

appellee's husband caused the petition to be filed

with the United States Board of Tax Appeals, if by

such finding there is implied that the appellee did

not in legal effect file the petition with the United

States Board of Tax Appeals; that such a finding

is not supported but is controverted by the evidence

in the case. (R. p. 44 & p. 45.)
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(9) That the Court erred in Paragraph XII of

the Findings of Fact in finding by way of implica-

tion that Sam K Rork alone and not the appellee

was a party to the stipulation; that such a finding

is not supported but is controverted by the evidence

in the case. (R. p. 45.)

(10) That the Court erred in Paragraph XIII

of the Findings of Fact in finding that the appellee

did not participate in nor attend any of the confer-

ences or negotiations had by the said Sam E. Rork

with the duly authorized agents of the Bureau of

Internal Revenue; that such a finding is not sup-

ported but is controverted by the evidence in the

case. (R. p. 45.)

(11) That the Court erred in Paragraph XIV
in the Findings of Fact in finding that anything

justified the appellee in reaching the understanding

and belief that the negotiations between the Bureau

and the appellee's late husband justified the appellee

in reaching the understanding and belief that the

same pertained only to the income taxes; that such

a finding is not supported but is controverted by

the evidence in the case. (R. p. 45)

(12) That the Court erred in Paragraphs I and

II of the Conclusions of Law in concluding that no

notice of deficiency, as required by law, was ever

mailed to the appellee by the Commissioner of In-

ternal Revenue and that no valid assessment of any

deficiency was made against the appellee or against

the property owned by the appellee. (R. p. 49)
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(13) That the Court erred in Paragraph III of

the Conclusions of Law in concluding that the

United States Board of Tax Appeals never acquired

jurisdiction over the appellee. (R. p. 49)

(14) That the Court erred in Paragraph IV of

the Conclusions of Law in concluding that the

judgment of the Board of Tax Appeals was void

as against the appellee and not a bar to the prose-

cution of this action. (R. p. 49)

(15) That the Court erred in Paragraph VI of

the Conclusions of Law in concluding that special

and extraordinary circumstances existed entitling

appellee to injunctive relief against the Collector.

(R. p. 49)

(.16) That the Court erred in denying appellant's

motion to reopen evidence, to stay injunction, and

to modify the decree. (R. p. 29)

(17) That the Court erred in not sustaining

the objections made at the time of trial by counsel

for the appellant to certain portions of the affidavits

of appellee and A. J. Coover. (R. p. 14 & p. 20)

BEN HARRISON,
United States Attorney,

E. H. MITCHELL,
Assistant U. S. Attorney,

ARMOND MONROE JEWELL,
Assistant U. S. Attorney,

EUGENE HARPOLE,
Special Attorney,

Bureau of Internal Revenue,

By ARMOND MONROE JEWELL,
Attorneys for Appellant.
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[Title of Circuit Court of Appeals and Cause.]

ADMISSION OF SERVICE

Service is hereby acknowledged of the foregoing

Designation of Record on Appeal and Statement of

Points Relied on by Appellant on Appeal.

Dated : March 8, 1939.

DAVID SCHWARTZ,
Attorney for Appellee.

[Endorsed]: Filed March 9, 1939. Paul P.

O'Brien, Clerk.



Helen W. Rork 95

[Title of District Court and Cause.]

NOTICE OF APPEAL
Notice is hereby given that Nat Rogan, Collector

of Internal Revenue for the Sixth Collection Dis-

trict of California, Defendant above named, here-

by appeals to the United States Circuit Court of

Appeals for the Ninth Circuit, from that certain

Decree dated November 9, 1938, and entered in

above entitled suit, numbered herein 1326-H. Equity,

on the 10th day of November, 1938, in which suit

Helen W. Rork is Plaintiff.

Dated this 9th day of December, 1938.

BEN HARRISON
United States Attorney

E. H. MITCHELL
Asst. United States Attorney

ARMOND MONROE JEWELL
Asst. United States Attorney

EUGENE HARPOLE
Spec. Atty., Bureau of

Internal Revenue

By E. H. MITCHELL
376 Pacific Electric Bldg.

Los Angeles, Calif.

Attornevs for Defendant
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Copy mailed to David Schwartz, Attorney for

Plaintiff. 12/10/38. 508 Van Nuys Bldg., Los An-

geles.

R. S. ZIMMERMAN
Clerk United States District

Court, Southern District of

California

By EDMUND L. SMITH,
Deputy.

[Endorsed]: Filed Dec. 9, 1938. R. S. Zimmer-

man, Clerk, By L. B. Figg, Deputy Clerk.


